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to trade-marks.* A notable instance, where a whole great act of 
Congress was declared ineffective because of the unconstitutionality 
of a portion, was in the Income Tax Case of 1895. The act provided 
for a tax upon incomes in excess of $4,000 from whatever sources 
derived. It was held by the court that the income from real estate 
and invested personal property was a direct tax, and accordingly un- 
constitutional unless apportioned among the States according to popu- 
lation. Such provision had not been made in the act and it was, 
therefore, in so far invalid. There remained, indeed, a large number 
of taxable incomes from professions, trades, and other employments, 
but the income from $65,000,000,000 of real and personal property 
would be excluded, leaving the entire burden to fall on other incomes. 
The court said: "It is undoubtedly true that there may be cases 
where one part of a statute may be enforced as constitutional, and 
another declared inoperative and void, because unconstitutional; but 
these are cases where the parts are so distinctly separable that each 
can stand alone, and where the court is able to see and declare that the 
intention of the legislature was that the part pronounced valid would be 
held enforceable, even though the other part should fail. To hold 
otherwise would be to substitute for the law intended by the legisla- 
ture one they may never have been willing by itself to enact." 5 

As a result of the decision in the principal case, which seems 
unquestionably sound, we note the passing from the statute book of 
one of the great landmarks of American political history. 

W. C. J. 



Constitutional Law: Publication of Amended Law at Length. — 

The decision in Hawkins v. Superior Court of Marin County 1 is of 
of so much practical importance that it calls for brief mention. The 
Supreme Court holds that the new section 1491a, added to the Code 
of Civil Procedure in 1911, is mandatory, and that the court should 
not grant an order establishing notice to creditors, unless the pro- 
visions of that section with reference to filing a copy of the notice 
to creditors, setting forth the date of the publication, has been com- 
plied with, within the time limited by that section, to wit: thirty days. 
In effect, the majority opinion holds that the adoption of section 
1491a was an amendment by implication of section 1492. The dis- 
senting opinion combats this view upon the ground that under section 
24 Article IV of the Constitution of California, it is not competent 
for the legislature to amend an act without publishing it at length as 
amended. Notwithstanding the inconvenience of the looser construc- 
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tion of the constitutional provision involved in the majority opinion, 
the court is probably committed to that view by its earlier decision 
in Hellman v. Shoulters. 2 

C. H. T„ Jr. 

Life Insurance: Authority of General Agent: Estoppel and Waiver. 

In the maze of cases dealing with waiver and estoppel in this 
branch of the law, it is comforting to find that California has adopted 
a definite theory as to limitations upon an agent's powers and has 
reinforced its authority by a series of affirmations. As early as 
1880, 1 a provision requiring an agent to have written authority from 
the company to make a waiver was enforced. One of the latest 
expressions on this particular point 2 is to the effect that the ostensible 
authority of a general or local agent to vary or alter any provision 
or condition of the policy may be limited in the policy, and that 
such limitation is valid and enforceable. It is an equally well set- 
tled principle that provisions requiring all waivers to be in writ- 
ing or endorsed on the policy will not be enforced. 3 

In Belden v. Union Central Life Insurance Company, 4 a decision 
handed down by the District Court of Appeal for the Third Appellate 
District, both these principles were involved under a stipulation in 
the policy to the effect that none of the terms of the policy could 
be modified nor could forfeitures be waived, except by an agreement 
signed by the president, vice-president, secretary or assistant 4 secre- 
tary of the company. Upon the principle of exclusion, this is a dis- 
tinct limitation of the right of a general agent to waive. It also 
embraces a requirement that its own effect is not to be nullified 
except in writing. In considering the matter the court did not dif- 
ferentiate clearly between these two aspects, and, as a result makes 
the statement that in a case where a general agent has knowledge that 
a premium is past due and accepts payment thereof, the above con- 
dition printed on the back of the policy will not, in the absence 
of fraud on the part of the insured, prevent the conduct of the agent 
from constituting a waiver or estoppel on the part of the company. 
It will be seen that this does not state the general rule unless it is 
restricted to cases where such limitation of authority has been 
waived by the conduct of the company, — the situation in the Belden 
case. The theory cited 5 in support of this statement is that "the 
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